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Sir William Barker) 4 F Tho. Jever, Eſq; 
of Ireland, Bar. APP Letitia Birks 
Bag cet g alias Egan, and( 

Darby Egan Eſq;- 


The Reſpondent Jeverss C ASE 


IR William Barker Bar. deceaſed, who was Son of Alderman Miliam Barker deceaſed 
23d June, 1676. on his Intermarriage with Eliz. Alexander, Appellant's Mother by Articles 
Covenanted with her Truſtees to ſettle the Mannor of Bocking in Eſſex on himſelt and his 
Wife, and the Survivor for Life, Remainder to their Iſſue Male, with other Remainders 
over, and that the Eſtate was clear of Incumbrances, and then . y oo per ann. And that 
ä e ſettled as a further | 
Jointure, with Remainders over, as Bocking ſhould be ſettled, and would procure A ork 85 
ſaid Alderman of an Eſtate in the County of Limerick in Ireland, as a Security for her Jointure, until the 
1.300 per ann. ſhould be purchaſed : And ſhe having an Eſtate, and ſome Leaſehold Intereſts for Years, in 
Feland, (as Executrix of her Father) they were agreed to be ſettled (all but one Houſe) on ſaid Truſtees 
as a ſeparate Maintenance for her, and after her Deceaſe, to ſuch Uſes as ſhe by Deed or Will ſhould ap- 
point, and in Default of ſuch Appointment, to go to Sir William, his Executors, Cc. 
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The ſaid Sir William accordingly conveyed Bocking to the ſaid Uſes; and Covenanted, that it was worth 


U oo per ann. clear of Incumbrances: But 'twas previous to ſaid Articles in Mortgage for about J. 5 ooo, and 


not then worth 1.450 per ann. and the Equity of Redemption ſeveral Years after was forecloſed, and ſome 
part of her Eſtate was ſold to pay Debts ſhe owed before Marriage. e TIE 


The Alderman (after the Marriage) Granted the Limerick Eſtate to his Son in Fee, and *twas never ſet- 


tled ; but being in two Diviſions, one without, and the other within the Paſs of Corkamore, the late Sir Mil- 


liam mortgaged that without, except Glyz and Gortdonelvacky, to Peircy Freake, and that within to Edward Riggs, 
for 2000 each. | | 


„ 1698. The ſaid Elizabeth her Truſtees, and Appellant her Son, filed cheir Bill againſt the ſaid Sir William in 


the Court of Chancery of Veland, for a ſpecifick Execution of the ſaid Articles, and to have, Freake's and 


Riggs's Mortgages ſet aſide, and the Limerick Eſtate ſold to purchaſe 1.300 per ann. and make good fo much as 


Bocking was deficient of J. 5 o per aun. : 

Sir William anſwer d, and confeſs'd Bocking was mortgaged for about l.5000, which he intended (but was 
by the Wars, and other Accidents, prevented) to pay off with Money given him by his Father, and in- 
ſiſted that the ſaid Forecloſure could not bind the Plaintiffs; And that the Limerick Eſtate was not under 
any Settlement, or he obliged to ſell it: But contented that the ſame, or ſo much thereof as was neceſſary, 
ſhould be ſold to pay his Debts, amounting to 1.7000 (excluſive of Bockiug) and for purchaſing the 1.300 


per ann. in England; But in no part of the Anſwer ſubmits to diſincumber Bucking out of the Money to ariſe 
by Sale of Limerick Eſtate. | 7 


Freake and Riggs anſwer'd, and inſiſted on their Mortgages; and in October 1702, Lady Barker died. 


On hearing the Cauſe, twas Decreed, That Sir William ſhould ſelt Limerick Eſtate, and out of the Pro- 
duce pay Freake and Riggs their Principal, Intereſt and Coſts, and purchaſe ſaid 1.300 per ann. to be ſettled 


according to ſaid Articles; and. 'twas referred to a Maſter ro ſtate Accounts on ſaid Mortgages, and Or- 
der'd, That the Remainder of the Purchaſe-Money be lodged with the Uſher of the Court, to the Intent 
Sir William's other Creditors might have time to adjuſt and make out their Demands : And then the Court 


would make ſuch Order concerning the ſame as ſhould be fir, and the ſaid Creditors were to ſhew Cauſe + 


why the Remainder of the Purchaſe-Money ſhould not be apply'd to diſencumber Bocking. 
Sir William petition'd, and obtain'd an Order for Rehearing. | 
Appellant alſo petition'd for Rehearing, alledging that the Decree was defective, particularly that twas 
not thereby order'd Limerick Eſtate ſhould be ſold to make good Bocking 1.500 per ann. as well as to purchaſe 
the 1.300 per ann. - | 2 N 1 
The Cauſe was Reheard on both Petitions, and Appellant's Counſel informing the Court, That the Lime- 
rick Eſtate would not ſell for as much as would pay the 1.7009 Debts, and purchaſe the 4.300 per ann. prayed 


a Perſonal Decree to make up the Deficiency ; and thereon *rwas Decreed, That Sir William do perform aid 


Articles, diſincumber Bocking, and purchaſe /.300 per ann. in England; and Decreed Sir Wiliam, according to 
his Anſwer, do ſell Limerick Eſtate, or ſo much thereof, as ſhall be neceſſary to pay ſaid Mortgages thereon, 


and other Debts and Incumbrances affecting it, and the Remainder of tae Purchaſe-Money to be lodged 


with the Uſher, to the Intent that Sir William's Creditors, whoſe Debts affected the ſaid Limerick Eſtate, 


ſhould be paid on aſcertaining their Demands, and for purchaſing 1.300 per ann. in England. | 


Appellant's Council moved to amend the Notes, and that Sir William ſhould ſtand liable to make good the 
Bocking Eſtate according to the Articles; and the Court on Debate declared there muſt be a Decree for Sir 


William's ſpecifick Performance of the Articles, but the Limerick Eſtate is to go to purchaſe J. 300 per ann. in 

England, according to the Anſwer. . 8 | 
Sir William petition'd for Amendment of ſaid Order of 27th November, becauſe, contrary to the Offer in 

his Anſwer, being in the firſt place to pay all his Debts, amounting to 1.7000, as well thoſe that did, as did 


not affect ſaid Eſtate; and thereon it was order*d that ſaid Order be re&ified, viz. That Limerick Eſtate be 
| fold, the Debts to /.7000 be firſt paid, and Remainder of the Purchaſe-Money apply'd towards purchaſing 


the 1.300 per ann. oy, | 

The Cauſe was heard on the Maſter's Reports of Freake and Riggs's Incumbrances, and Sir William's Ex- 
ceptions thereto, which were Over-ruled, and Decreed, That Limerick Eſtate be fold by the Maſters to 
the beſt Bidder ; That Sir William and Appellant convey it to the Purchaſer, in ſuch manner as his Council 
ſhall direct; and That Sir William do perform the Articles, and diſincumber Bocking, and purchaſe 1.300 per 
ann. in England ; and that 1.2548 : 165. : 1d. with Coſts and Intereſt, be out of the Purchaſe-Money paid to 


Freake : and 1.2890 : 135. : 104. with Coſts and Intereſt, to Riggs; and that the Maſters do, with the Re- 
mainder of the Purchaſe- Money, pay Sir William's Debts according to his Anſwer, and after paying them, 


lay out Remainder in purchaſing 7.300 per ann. in England, to be ſettled according to the Articles: And 
that on paying Freake and Riggs, they do aſſign and deliver their Securities and Poſſeſſion to the Purchaſer, 
and the Maſters to certify the Purchaſer. 


Viliam The late Sir William appealed to your Lordſhips from ſaid Orders and Decrees, becauſe the Accounts 
with Freake and Riggs were carried on, without charging them with what they might have received out of 


the ſaid Eſtate, while in Poſſeſſion ; and becauſe all ſaid Limerick Eſtate was order'd to be ſold, when he, 
by his Anſwer, only conſented to ſell ſo much as ſhould be neceſſary to pay /.7000 Debts, and purchaſe 
L.300 per ann. in Englaud. Fg ; | 

2 Aer was heard, and your Lordſhips were pleaſed to affirm the Decrees, Orders and Proceedings 
complained of. 

Notice was given by the Maſters, and poſted up in publick Places in Dublin, Limerick, Sc. that the Eſtate 
would be ſold (by Conſent of Plaintiff and Defendants) on the 1ſt of Fuly then next, to the beſt Bidder, 
purſuant to ſaid Decree in 1709, confirmed by your Lordſhips. 5 7 On 


— 


55 = 
On reading whereof in Limerick, ſeveral Gentlemen came from remote Parts of the Country to bid for the 
ſame, but Appellant entred into a private Contrivance and Agreement with Robert Taylor, to tire out the 
others who came to bid, and prevent them, by getting the Cant put off from time to time, That when the 
others declined, Appellant and Taylor might buy the Eſtate for a ſmall Sum: To which end, they pre- 
vailed to have the Cant adjourned to the 8th of ſaid Month, then to the 12th, and then to the 15th; at 
which time Appellant and Taylor diſagreeing about dividing the Land when bought, Taylor bid for himſelf : 
But Mr. Warburton, one of the Maſters, refuſed to proceed on the Cant, until Sir Miliam's Debts, affecting 
the ſaid Eſtate, were aſcertained, and the Lands ſurveyed, and threatned to commit Taylor for complaining 
of the Delay; on which ſeveral, who came from the Country to bid, went home, but Reſpondent Jevers 
| ſtaid, but did not then bid: which Facts are fully proved. | „ 
Old Poſtings takes The Reſpondent Darby Egan, apprehending the Appellant's Deſign to delay the Sale, petition'd in Sir 
down, and new one! Milliam's * and obtain d an Order for the Maſters to proceed on the Sale; whereupon the Poſtings 
brepared, and put up. ere taken down, new ones ſigned by the Maſters, and put up, mentioning the Denominations, Tenants 
Names, Number of Acres, Rents reſerved, and Terms demiſed, Quit-Rents, and Sums to be put up at; 
and that the Eſtate would be ſold on Cant purſuant to ſaid Decrees. 
Accordingly the Maſters mer, and Canted the ſaid Lands, and Appellant (who was then, and ſeveral 
Years before in Poſſeſſion, and made Leaſes of ſeveral Parts, and received the Rents and Profits thereof, and 
therefore well knew the Fallacy and Untruths of the Poſtings) to draw in Reſpondent Jevers, who was a 
Stranger to the Eſtate, but relied on the Fairneſs of the Poſtings, to bid an exceſſive Price, did by himſelf, 
and one Sullivan for him, bid ſeveral Sums, particularly Sullivan bid J. 2 1400, but Reſpondent bid J. ro more, 
and was declared the Purchaſer, and paid the Maſters J. 1000 to bind the Purchaſe, without which they 
would not declare him the Purchaſer. | | | | | 
Reſpondent certify4 But the Reſpondent Jevers moved the Court, and obtained an Order to compel the Maſters to certify 
bet Purchaſe, the Reſpondent to be the Purchaſer, which they did in Court. _ 
The late Sir William obtained an Order, that Reſpondent ſhould, out of the Purchaſe-Money, pay him 
(above Freake and Riggs's Incumbrances, which were 1.4000 Principal) l. 3000; being the Remainder of the 
1.7000, Principal and Intereſt of it, from the Decree in 1702: the Court preſuming he had diſcharged the 
_ coma dn 1.3000 Debts. And- that 1.6000, to purchaſe ſaid J. 300 per ann. ſhould be laid out at Intereſt, until ſuch 
11 Purchaſe could be had. And that Appellant, as Aſſignee of Freake (which. he then pretended to be) and alſo 
Riggs, ſhould in ſix Days give an account of what they reſpectively demand, as due on their Mortgages; 
and enter into Recognizance, to refund what ſhall appear to be receiv'd by them, more than due, with In- 
tereſt, And on Reſpondent's paying their Demands, they to aſſign their Mortgages, and give him Poſſeſſion. 
Purſuant to which Order, Reſpondent (being a Purchaſer under ſaid Decrees, and liable to Attachment, 
unleſs he paid the ſaid J. 3000 and Intereſt ; which, by this time, being for 13 Years, was /.3000 more) 
complied to pay the ſaid Principal and Intereſt, being 7.6000 : but finding Judgments, and other Incum- 
brances, of above 1.3000, ſtill affecting the Eſtate, and inſiſting they ought to be paid; the late Sir William 
agreed thereto : and Reſpondent paid the ſame, and paid the Remainder of ſaid /.6000 to ſaid Sir William ; 
the ſaid ſeveral Debts being thoſe in Sir William's Anſwer, and Reported due. 
Againſt which Order of 23d December, Appellant now more particularly Appeals, and complains of the 
Hardſhips of being obliged to enter into Recognizance ; though on the Motion, his own Council declared 
Appellant was poſleſſed of the Lands Mortgaged to Freake,only by Aſſignment thereof; and had no Objection 
againſt giving Security to refund what ſhould be paid him more than due. 
But Appellant, being unwilling to part with Poſſeſſion, would not give in his Demand, (though ſerved 
: with ſaid Order ;) therefore Reſpondent's Council, on Affidavit of Service, moved; and an Attachment was 
Order ang. was hd Order'd againſt Appellanr, for not obeying ſaid Order, by giving in his Demand, entring into Recogni- 
. Conſe) zance, and receiving his Money, unleſs Cauſe next Sitting. ” 
Ss Appellant nor ſhewing Cauſe, ſaid Order was made abſolute, and an Attachment iſſued; but Appellant 
zd February, 1715. 3 | 
echo was not taken thereon. . | . . 
Reſpondent's Money lying dead, Appellant in Poſſeſſion, and refuſing to receive it, and waſte daily com- 
h mitted ; the Banks made to keep out the Sea, running to ruin, and Turf daily cutting in the Meadows for 
4th February,1715- Fuel; Reſpondent moved, and obtain'd an Order, that the Money payable to Appellant, as Aſſignee of 
Order. Freake, (Reſpondent then believing him, and Appellant ſtill pretending to be ſo) ſhould be lodged in Court, 
_ unleſs Cauſe in a Week. | | | | 
13 © 14 March, Riggs having demanded 1.3187 : 15s. : Tod. Reſpondent paid it, and got an Aſſignment of that Mort- 
1715. Riggs paid and gage. Appellant refuſing to receive Freake's Money, Reſpondent's Council moved to make ſaid Order of 
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aſſigned to ſpondent, th February, 1715 abſolute ; that he may pay Freake's Money into Court, it being dead in his Hands. But 
13th February, the Court (not being then apprized, that Reſpondent, purſuant to ſaid Orders, had paid ſaid Sums, Order'd, e Re 
1715. that the whole Purchaſe-Money be brought into Court, (which is the only Order ſince hearing ſaid Appeal, n. 
not now Appealed from.) And 22 Feb. 1715. Order'd ſaid Order of 23 December, 1715, to ſtand as to ſs, 20, 2: 
Riggs, on Motion to diſcharge it. | a, 172 


22 March, 1715, On Debate, it appearing to the Court, that Reſpondent had paid Riggs, and got that Incumbrance afſign'd ; 
And, by Appellant's Anſwer to a Bill of Gorges Hely, that Appellant was only intitled to a ſmall Part of 
the Money which purchaſed Freake's Mortgage; though he always pretended to the Whole: It was Or- 
der'd, that on the reſt of the Incumbrancers, and other Party's perfecting Conveyances to Reſpondent, ac- 

| cording to the Decrees, he ſhould pay all the reſt of the Purchaſe Money, purſuant to the Decrees. But 

29 June, 1716. Or- Appellant refuſing Poſſeſſion, and committing Waſte, Reſpondent's Council moved on Afﬀidavit ; and, on 

der for Ii junction. hearing Council on both fides, Reſpondent obtain'd an Order for an Injunction to the Sheriff, to put him 

| into Poſleſſion, 3d Juh, 1716. And 5 Juh, 1716, the l. ooo, in the Maſter's Hands, (to bind the Purchaſe) 
was order'd to be paid Sir William's Creditors, as part of the 4.3000, formerly order'd for Sir William; 
and Sir William to give an account, in a Month, what the Debts were, and the Maſters to aſcertain them, 

| according to the Decree ; and the Creditors to aſſign to Reſpondent. | | | 

34 November, 1716, Appellant, purſuant to ſaid Order of the 23 December, 1715. at length gave in the Demand of what was 
due on Freake's Mortgage by the Decree in 1709, being /.2528 : rs. : dir; but others being concern'd there- 
in, and neither he nor they aſſigning, in order to receive the ſaid Sum, great Delays happen d, and Ap- 
pellant being in poſſeſſion, ſuffer d great Waſtes, and Reſpondent's. Money to pay faid Demand lying dead, 
he made Affidavit thereof, ſetting forth that Appellant made ſaid Demand, which Reſpondent offer'd to pay, 
on aſſigning Freake's Mortgage, a Draught of which Aſſignment was given, which Appellant, for further 
Delay, refuſed to perfect, or deliver back; and thereon (And not before) it was owned that others were 
intereſted with Appellant in Freake's Mortgage. And it was Ordered, That on Reſpondent's paying ſaid 
Money, ſaid Freake*'s Mortgage ſhould be in a Fortnight conveyed to him; and in Default thereof, on Re- 
ſpondent's bringing the Money into Court, an Injunction to Iflue to put him in Poſſeſſion. 

3 December, Appellant having procured ſaid Hely, one Ellie, and others, intereſted in Freake's Mortgage, to join with 

. him, they aſſigned to Reſpondent, on paying them 1.2527: 16: 00. and entred into Recognizance, purſuant 
to ſaid Order of 23 December, 1715. Notwithſtanding which, Appellant kept Poſſeſſion, and ſuffer'd Waſtes 
daily thereon, | | 5 5 


e 2 On Afﬀidavits thereof, and full Debate, Order 'd, the Maſters aſcertain Sir William's Debts, take his Con- 
ſor Freake's Mar. feſſion as an Allowance of them; and when aſcertain'd, Reſpondent to pay his Creditors, not exceeding 
8086. 1.3000; and an Injunction iſſue, to put him in Poſſeſſion. But though Reſpondent paid ſaid 425 27: 16 : 00 
the 22d December, 1716, Appellant withheld Poſſeſſion, until ſaid Injunction iſſued the laſt of June, 1717, 
h Without accounting for the Profits of the Lands in this, or Riggs's Mortgage. 
Appellant's Affidavit, Appellant, in his Affidavit 28 June, 1717, Swears he Conveyed to Reſpondent Freake's Mortgage, accor- 
28 June, 1717. ding to the Order of 23 December, 1715 ; With intent that Reſpondent ſhould have the full Benefit of ſaid 
Mortgage, and quiet Poſſeſſion of the Lands. Eats pos Appel- 
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, 16July) feſſion; and that Reſpondent ſhould pay Remainder of the Purchaſe-Money, according to t | 
A 8 0 13 We I715: 3 * be ny I 0 -n that Appel lodge 2 = Maler wr 
Deeds, Papers, Aſſignments of Incumbrances, Cc. in his Hands, that Conve: 1 
backe eee faid Order of 26 June do fland. ,, 
Reſpondent, thus perplexed and involved, and kept out of Poſſeſſion by Appellant: | ime 
the Purchaſe in the dark, as to the real — of ſaid Lands depending on he A ne of 
But when he got Poſſeſſion, found the ſame unfair and deficient in Value; ſeveral of ſaid Lands being ſer for 
31 Years, though Poſted but for 21; and above 1.400 per ann. leſs than contained in ſaid Poſtings, and 
liable to greater Quit Rent than mentioned therein, and a chief Rent of which no notice was taken and a 
great Arrear due; which Reſpondent, by Diſtreſs, was forced to pay, and ſome part of the Eſtate poſted is 
the 2 of e * Sir William or Appellant have not any Title. . ho 
e Maſters reported Sir William's Debts, (beſides Freake's and Riggs's) to be J. : , : 
Jay, 1717. ROSES ax OW Ars of nag L. a to the late Sir William, as — e 
3 e Decrees for diſencumbering Bocking, being only perſonal on Sir Milliam, and not lying on the 
n, or Purchaſe-Money of Limerick Eſtate, Appellant for nee me obtained a eee r 
| William the Father, and 23d July, 1717, ſerved Reſpondent with it. To which Reſpondent appeared, bur 
Appellant never proceeded further thereon againſt Reſpondent, but ſequeſtred Sir William's other Eſtate 
in - pare 3 * Tipperary, 945 ar. 3 conſiderable Sums thereout. . ID 
17159, Reſpondent being greatly impoſed on by the Frauds in faid Poſtings, preferred his Bill in the ſaid Cou 
Er againſt Appellant and Sir William the Father, to have a juſt 1 be ſaid fraudulent Miſoltings, _ 
fled for Waſtes committed on ſaid Eſtate ; and the Profit after Reſpondent's Purchaſe, received by Appellant, 
before Reſpondent got Poſſeſſion; and for Expences ſuſtained by Appellant's oppoſing Poſleſſion, and ſaid 
Orders and In junctions. 
— Appellant Anſwered, and Confeſſed he had the Counterparts of che Leaſes of ſaid Eſtate ; confeſſed he 
„ jſwer. © Oppoſed the Reſpondent s getting Poſſeſſion, according to ſaid Orders, and that his Clerk, when ſaid Eſtate 
was put up to Sale, inſiſted to have it Survey'd, and Debts Adjuſted, before Sold; Denied he knew any 
thing of ſecond Poſtings ; and Confeſſed he gave Reſpondent all Oppoſition he could, becauſe Reſpondent did 
| not pay the whole Purchaſe-Money into Court. | | 
10 Feb. 1717- Sir Sir William would not anſwer Reſpondent's Bill, being conſcious of ſaid Miſrepreſentations and Frauds 
lam Releaſe in the Poſtings ; but by tripartite Deed, dated 15 February 1717, in conſideration of ſaid Miſpoſtings, (re- 
uu lo jelexs. citing there would be a Surplus to come to him out of ſaid Purchaſe-Money) did convey the ſame to 
Reſpondent, and Reſpondent covenanted to pay him, during his Life, 1.300 per ann. Engliſh, and purchaſe 
the /.300 per ann. to be ſettled after his death, according to ſaid Articles and Decrees: And by ſaid tripar- 
tite Deed, Reſpondent was at liberty to ſue for, and recover from Appellant, all Demands on him, on account 
of ſaid Miſpoſtings, or otherways ; but if ſaid Surplus, or any part thereof, ſhould, by any Order or De- 
cree, be taken out of Reſpondent's Hands, Reſpondent was at liberty to proceed, and left in the ſame 
Plight as if ſuch Deed had never been made. Purſuant to which Deed, Reſpondent conſtantly paid Sir 
1 William l. 300 per ann. during his Life. . | 
bo May 1719, Sir Sir William died, and by Will appointed his Daughter Letitia, a Minor, under Guardianſhip of Darby 
Fillum died, Egan, ſole Executrix. „ ” „ | 
I July 1719, | Reſpondent revived ſaid Suit againſt her, which ſhe anſwered, ſubmitting to the Judgment of the 
rers's Bill Revivor. Court. 5 | | . 
hn. 1719. The Cauſe being ready for hearing, Appellant filed a Bill againſt Reſpondent, (without making ſaid Leti- 
yal; Bill, tia a Party, inſiſting, It was the Intention of the Decree in 1702, and the other ſubſequent Orders and 
ö Deecrees affirmed by the Lords, that the whole Pureliaſe - Money ſhould be paid into Court, to purchaſe for 
him I. 300 per. ann. in England, and make good Bocking I. 5 oO per ann. And that there was on that account 


3 his Purchaſe. Which Bill Reſpondent anſwered, and ſet forth ſaid tripartite Deed. 
both Feb, 1719 Witneſſes being examined, and Publication paſt, the Cauſe of Reſpondent againſt Appellant and ſaid Letitia 
% Jevers and was heard, and ordered, That Dr. Uſer examine and report, whether any and what part of the Lands fold Re- 
er hend. ſpondent, were at time of Sale in Leaſe for longer Terms or leſs Rents than the Poſtings, by which they were 
Hin: referred ſold, imported: and whether any, and which of ſaid Lands were enjoyed as the Inheritance of others; and 
; ou: whether the Chiefry and Quit-Rent of ſaid Lands, were more than in Poſtings ; and on return of Report the 
, Court would order further. N i | ” 
% March, 1720. The Maſters reported, Several of ſaid Lands, ſer at longer Terms, and at much leſs Rents, and ſubject to 
! wh ans ds greater Quit-Rent than in Poſtings, and to a chief Rent not mention'd, to which Appellant and Reſpondent 
1 xceptions thereto, excepte d. | | | | | | | 
V. 20, 22 and 23 T he Cauſe was heard on ſaid Report and Exceptions, and moſt of Appellant's Exceptions were over-ruled, 
Wy, 1721. Cauſe and moſt of Reſpondent's allowed, and the Court declared the Allowanee to be given Reſpondent, for ſaid 
wd on Report and Frauds in the Poſtings, muſt be on the Freehold. By which Reſpondent would have had more than double 
1 © the Surplus Money under the tripartite Deed. | 5 i : = 
:-Ilant's Cauſe alſo But Publication being paſt in Appellant's Cauſe againſt Reſpondent, and it being then in the Paper to be 
4 and it was accordingly heard, and ſaid tripartite Deed coming thereby before the Court, . 
ecree as to Reſpen- It was thereon decreed on Reſpondent's Bill, the reſidue of the Purchaſe-Money, which was to go to the 
* late Sir William, after performing the Decrees, by which ſaid Lands were ſold, ſhould go to Reſpondent in 
| full ſatisfaction of all the Miſtakes and Deficiencies in ſaid Poſtings. 3 
Decree as to Appel- And at the ſame time the Court decreed (on Appellant's Bill) an Account for the Purchaſe-Money, with 
r Bill, Intereſt from the late Sir William's Death, and Reſpondent to be allowed what Money he paid, purſuant to 
ö ſaid Decrees and Orders, without Coſts on either Side, and on the return of the Report, the Court declared 
that they would appoint a time for Payment of what ſhould appear due. ; 

Reſpondent petition'd for rehearing of both Cauſes, becauſe, by the Decree under which he purchaſed, 
Appellant was intitled to no more of the Purchaſe-Money than wou'd purchaſe 1.300 per ann. to be ſettled ac- 
cording to ſaid Articles, which Reſpondent was ready to do, or pay Money for that purpoſe ; and Reſpon- 
dent had already paid all ſaid Sir Wiliam's Debts and Incumbrances, and was adviſed Appellant was not 

intitled to Intereſt, but if any decreed, ought not to exceed 1.300 per ann. from Sir Wiliam's Death; and 
an Allowance ought to be given Reſpondent thereout, for what Appellant made of ſaid Eſtate from time of 
the Sale, to Reſpondent's getting Poſſeſſion, and for Coſts Reſpondent was put to, by Appellants obſtruct- 
5 june ing Poſſeſſion. And upon rehearing, the Court declar'd on the Reſpondent's Bill, that the Purchaſe-Money 
WE Cauſes 2 of Limerick Eſtate, which remained after payment of Freake and Riggs, and Debts of 1.7000 in Sir William's 
deer as to Reſpen. Anſwer, and above ſuch Sum as ſhall be neceſſary to purchaſe the 1.300 per ann. according to the Articles 
Bill. and Decree in 1709, was the Money of the late Sir Wiliam Barker, and now belongs to Jevers. And decreed 
+ to Appel. on Appellant's Bill, that according to ſaid Articles and Decree, l. 300 per ann. be purchaſed out of the Pur- 
chaſe Money of Limerick Eſtate, and referred to a Maſter to take an account of what's due to Appellant, for 
Iz oo per ann. and Intereſt, Engliſh Money, for the ſame, from the late Sir William's Death; and that aid Maſter 
do report how much will be neceſſary to purchaſe the ſaid 1.300 per ann. and that Appellant have Intereſt for 
ſo much till ſuch Purchaſe ſhall be made; but the remainder of the ſaid Purchaſe-Money, after purchaling 
ſaid 1-300 per annum, be not applied to diſincumber Bocking Eſtate, or make it J 5 o per ann. But Appel- 
lant was thereby at liberty to proſecute the Sequeſtration obtained againſt his late Father, in ſuch manner 


as the courſe of the Court will allow ; and that the J oo per ann. and Intereſt, be paid Appellant, Ke ig 
| | Ys | joini 


etition for re bear- 


. 


at's Bill, 


un and Order Appellant moved on ſaid Affidavit, tb ſet afide ſaid Order of 26 June, in telation* to Sir Wilian's Cod 


above 1.16,000 Engliſh, beſides Intereſt due co hin, white lia therohy required Reſnondent to pay or wave 


ard. heard, Appellant's Council prayed, (in regard it might influence the other Cauſe) it might then come on; 


* „ 


1/t, 


Viz, 1ſt, 


i 


; 2dly, 


3dly, 


5thly, 


6thly, | 


5 4thly, 


> 


joining in, or executing Conveyances to Reſpondent, according to the Decree in 1709; and the Reſpon- 
dent Jevers to have an Account and Allowance out of the J. 300 per ann. and Intereſt thereof, for what Profits 
Appellant receiv'd out of any part of ſaid purchas'd Eſtate, ſince the Purchaſe ; and both Parties to have juſt 


Allowances. © 


Orders ajp:a1'd from. From all which Orders and Decrces made ſince your Lordſhips heard the Appeal, 23d June 1714, (except 


ſaid Order 13th February 1715.) and more eſpecially the ſaid Order of 23 December 1715, and the ſeveral Or- 
ders grounded thereon, Appellant hath appealed, and prays the ſame may be reverſed, and inſtead thereof, 
that your Lordſhips will order, | | | : 

That out of ſaid Purchaſe-Money of J. 2 1410, and Intereſt thereof, from the Time Reſpondent got 

Poſſeſſion, he may pay Appellant as, much as your Lordſhips ſhall be of opinion, will be ſufficient to pur- 
chaſe Lands in England, of 1.300 per ann. according to ſaid Marriage-Articles, and pay him Intereſt for the 
ſame. 
And pay the Appellant as much as your Lordſhips ſhall be of opinion will be ſufficient to purchaſe 
Lands in England, in lieu of Bocking, and pay Appellant Intereſt for the ſame, or otherwiſe relieve Appel- 
lant, and that he may have Coſts from the time Reſpondent was required and refuſed to pay the Purchaſe- 
Money into Court. mY: 

But the Reſpondent humbly hopes, that the ſaid Orders and Decrees, as they now ſtand, (ſeveral of which 
have been acquieſced in many Years) are agreeable to Equity, (amongſt others) for theleRE ASONS; 

Becauſe had the Eſtate been fairly poſted, it could not have honeſtly ſold for ſo much as would pay the 
1.7000 Debts, and purchaſe the /.300 per ann. which Appellant, by his Council, on the rehearing in 1707, admit- 
ted and ſet forth in his printed Caſe, on hearing the ſaid former Appeal before your Lordſhips ; beſides Appel- 
lant was in poſſeſſion of the whole Eſtate, made Leaſes, and received the Profits tor many Years before the Sale, 
yet did he ſuffer (if not contribute to) the Frauds in faid Poſtings ; and being diſappointed in his deſign 
of buying the Eſtate at an Undervalue, he, and others by his Means, Canted up the Eſtate, till Reſpondent 
was thereby induced to bid above 1.8000 more for it than the Value; the- whole Eſtate, (tho poſted at 
L.1152 : 35. per ann.) being then ſet, (and moſtly by Appellant) but for 1.668 : 19s. fo that it was over- 
valued above 1.400, beſides Quit Rent and Crown Rent, which deducted out of the yearly Value poſted, 
there remained clear to the Reſpondent but about 1.630 per ann. which at 20 Years Purchaſe, being the 
Price given by Reſpondent, would ſell but for about J. 2700, which would not pay the 47000 Debts, 
and purchaſe the /.3o0 per annum. OY | 

Becauſe Reſpondent, at all Events, ought to have Allowance for the Deficiencies by fraudulent 
Poſtings, out of the Purchaſe Money, though the Eſtate were not ſold for as much as would pay Freake, 
Riggs, and the other Creditors the 1.7000, and purchaſe the 1.300 per ann. And his Relief ſhould have been 
ſo, had not the Court Decreed, he ſhould be Satisfy'd with the Surplus convey'd to him by the ſaid Tripartite 
Deed ; by which the Reſpondent loſes about 1.6000 3 not being Decreed a Remedy for the Deficiency, be- 


yond the Money particularly aſſigned by ſaid Deed for that Purpoſe, though the Deed provides for it. And 


if Reſpondent be not intitled to the Surplus, by ſaid Deed ; he is thereby at Liberty to Recover out of 
the Purchaſe- Money; as he might, in caſe no ſuch Agreement had been. | 
For that the Court could not regularly Decree the Limerick Eſtate to be liable, but according to the 
late Sir William's Anſwer ; which was only to pay 1.7000 Debts, then due, and purchaſe the J. 300 per ann. 
And only Decree Sir William to make good Bocking Eſtate, in a manner merely perſonal; and not ſo as to 
bind the Land, or the Purchaſe-Money thereof: Which Decree, making it but a perſonal Charge, being 
affirmed by your Lordſhips, it is conceived the Appellant is improper to attempt now to have them altered, 
- wn, ren farther, by diſencumbring, or making good Bocking, by the Limerick Eſtate, or Purchaſe Money 
thereof. 

By reaſon that Appellant, who conſented to ſo much of the Order 23 December 1715, as was for 
entring into ſaid Recognizance; and, purſuant thereto, received his Share of Freake's Money, and acquieſced 


rhe ein ever ſince, being above eight Years. ough: wu to attempt to reverſe the ſaid Order, and oblige 
eſpondent to bring in the J. o he paid, purſuant thereto ; but, if aggrieved thereby, ought then to have 


'Appealed to your Lordſhips; which would have prevented e 3 paying the Money. But Appel- 
lant would have Reſpondent (though he paid the ſame to the Incumbrancers, by Orders of the Court) to 
bring it now into Court again; and recover the ſame as he can, from the late Sir Miliam's Executrix, Who 
has no Aſſets. | , 9 
Becauſe the Intent of the Decree in 1702, for bringing the Money into Court, plainly appears to be 
only, that the Debts due to the Creditors may be aſcertained, and they paid thereout. And as to the 
other Part, for ſhowing Cauſe why the Reſiduum ſhould not go to diſincumber Bocking ; it was never made 
abſolute, but alter'd by the Decree of 1707. N 1 
It is unreaſonable, and highly unjuſt, that the Reſpondent ſhould quit the Purchaſe, having laid out 
above J. 3000 in Repairing the Sea-Banks, and in Improvements ; and ſold J. 5 o per ann. of his own Eſtate 
and borrowed other Sums at J.8 per Cent. to pay the Purchaſe Money; and expended about J. 1 200 in Law 
by ſuing for Juſtice, and defending his Title to an Eſtate, in every reſpect fairly purchaſed on his Part. 
under a Decree. Whos ih * ; a 3 | | 15 
erefore the Reſpondent moſt humbly hopes, That the ſaid Orders and Decrees ſhall be a 
and the Appeal diſmiſſed with 011. 1 we : # * 
P. Yorke, 
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